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action (that given by the Code of Civil Procedure) in cases where 
the death of an employee had been negligently caused;" that is, in 
cases where the right existed before section 1970 was amended. It 
would seem that the court might have gone further and found 
language which explicitly negatives the existence of such a design, 
for the application of the amendment is by its terms expressly 
limited to cases in which "death results from an injury to an 
employee received as aforesaid." This phrase "received as afore- 
said" seems to indicate that the legislature was simply providing a 
remedy in those causes of action w:hich it had just created in the 
first part of the enactment. 

C. A. R. 

Torts : Spite Fence. — There is much divergence of judicial 
opinion as to the liability of the owner of land for using it, not for 
any benefit to himself, but purely to the detriment of his neighbor. 
Some states hold that an owner may erect on his land, near the 
boundary, an abnormally high fence, not for any advantage of his 
own, but merely to darken his neighbors' windows or to obstruct 
the view.^ The courts which deny compensation for the damage 
inflicted by spite fences proceed upon the assumption that the 
owner of land, by virtue of his ownership, has an absolute right to 
erect such a fence. As Ames points out,^ "If, in truth, the owner's 
right is absolute in this respect, how can it be taken away from 
him by statute? 

The immunity from liability for maintaining spite fences prob- 
ably exists in England. "No use of property which would be legal 
if due to a proper motive can become illegal because it is prompted 
by a motive which is improper or even malicious."^ On the other 
hand in France and Germany the owner is liable in tort.* 

In the United States an opinion by Mr. Justice Morse^ marks 
the beginning of the trend of authority away from the traditional 
view and holds that if an owner makes such an obstruction as a 
fence with the intention of injuring his neighbor, and without any 
advantage or benefit to himself, it is a nuisance for which his 
neighbor has a right of action. While Justice Morse's opinion was 
not concurred in by a majority of the court it has been followed 
since in Michigan.' A number of jurisdictions now hold that an 
adjoining landowner may sue for damages caused by, or may 
enjoin the erection or maintenance of a spite fence erected for the 
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sole purpose of injuring him in the lawful and beneficial use of his 
property/ 

An Oklahoma case, Hibbard v. Halliday,^ accords with this 
modem view. The court says that property in land must be con- 
sidered for many purposes, not as an absolute, unrestricted domin- 
ion, but as an aggregation of qualified privileges. The right to use 
one's own property for the sole purpose of maliciously injuring 
another is not one of the immediate and indestructible rights of 
ownership. 

In California the matter is regulated by statute. An Act of 
1885 prohibited the erection of any fence or partition wall exceed- 
ing ten feet in height, without a permit from the board of super- 
visors or city council of the city or town, and also provided that 
the consent of the adjoining owner should be obtained be- 
fore such permit is granted.'' No mention is made of malice, 
but in 1913 an Act was passed remedying this defect. This 
provided that "Any fence or other structure in the nature of a 
fence, unnecessarily exceeding ten feet in height, maliciously 
erected or maintained for the purpose of annoying the owner or 
occupants of adjoining property, shall be deemed a private 
nuisance.^" 

Similar statutes have been enacted in various jurisdictions,^* 
and such statutes have been held to be within the limits of the 
police power*^ and constitutional.*^ In order to bring an obnoxious 
fence within the provisions of such a statute, and to avoid consti- 
tutional objections, the malicious intent must be so predominate as 
to give character to the fence, and it must be manifest that its 
real usefulness will be clearly subordinate and incidental.** 

F. H. W. 

Torts: Vendor's Liability to Sub- Vendee: Proximate 
Cause. — An oil company sold cans of mixed kerosene and gasoline 
to a grocer. Should the oil company be liable to one who pur- 
chased the mixture from the grocer and was injured by the explo- 

^Barger v. Barringer (1909), 151 N. C. 433, 435; 66 S. E. 439, 25 
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(1901), 11 Okl. 95, 66 Pac. 511; Haverstick v. Sipe (1859), 33 Pa. St. 368. 

8 (Oklahoma, June 13, 1916), 158 Pac. 1158. 

i'Held constitutional in Western Granite & Marble Co. v. Knicker- 
bocker (1894), 103 Cal. Ill, 37 Pac. 192. 
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